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DIQE8T: 
1. Procurement for transportation services which 

could have been negotiated under applicable 
regulations, but which was conducted by procur- 
ing activity as a formally advertised procure- 
ment, must meet the standards and requirements 
applicable to formal advertising. 

2 .  Bid which is nonresponsive by virtue of listing 
items with less than required holding capacity 
may not be corrected after bid opening on the 
basis of clarification from bidder in order to 
make bid responsive. 

Port Arthur Towing Company (Patco) protests the award 
of affreightment agreement (lease of a vessel under which - 

the owner remains in charge) No. lBWX06677SS to Ingram 
Barge Company (Ingram), under a solicitation issued by the 
Department of the Army (Army), Military Traffic Management 
Command Eastern Area (MTMC). Patco alleges that Ingram's 
bid was nonresponsive and should have been rejected and 
that award should have been made to Patco, the next low 
bidder. 

For the reasons which follow, we sustain the protest. 

The solicitation called for quotations on the 
furnishing of towboat and barge equipment €or the transpor- 
tation and storage of aviation fuel between various points 
of origin and destination on the Western Inland Waterway 
System, including the Gulf Intracoastal Waterway System, 
based o n  a monthly rate per vessel supplied, for a period 
of 1 year, with a 1-year renewal option. Specifically, 
three towboats were required, meeting two different moving 
capacities for different barge configurations, and 
"approximately" nine barges meeting an approximate capacity 
and suitable for three towing configurations were required. 
Seven quotations were received. Six quotations 
specifically identified three towboats and from nine to 12 
barges. Ingram's quotation identified 10 barges and listed 
an unrestricted choice of seven towboats with varying 
horsepower ratings and monthly charge rates. Ingram's 
three lowest priced towboats were in the 1,000-  to 1,600- 
horsepower range with monthly rates varying from 
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$ 3 9 , 7 0 4  t o  $ 4 6 , 4 2 0 ;  I n g r a m ' s  f o u r  h i g h e r  p r i c e d  t o w b o a t s  
were i n  t h e  3 , 2 0 0 -  t o  4 , 2 0 0 - h o r s e p o w e r  r a n g e  w i t h  m o n t h l y  
r a t e s  f r o m  $ 7 0 , 4 3 7  t o  $80,800.  

Upon r e c e i p t  o f  t h e  q u o t a t i o n s ,  MTMC e v a l u a t e d  
I n g r a m ' s  p r i c e  o n  t h e  b a s i s  o f  t h e  t h r e e  l o w e s t  p r i c e  
t o w b o a t s  w h i c h ,  when a d d e d  t o  t h e  r a t e s  f o r  t h e  10 b a r g e s ,  
r e s u l t e d  i n  a t o t a l  m o n t h l y  r a t e  o f  $ 2 1 2 , 2 2 5 .  T h i s  was t h e  
low q u o t e  w i t h  P a t c o ' s  m o n t h l y  q u o t e  o f  $ 2 4 0 , 0 0 0  f o r  t h e  
s p e c i f i e d  v e s s e l s  b e i n g  n e x t  low.  Award w a s  made t o  I n g r a m  
a s  t h e  l o w  b i d d e r ,  a f t e r  c l a r i f i c a t i o n  w i t h  r e s p e c t  t o  
l i s t e d  b a r g e  c a p a c i t y .  S u b s e q u e n t  t o  t h e  a w a r d  o f  t h e  con-  
t r a c t ,  b o t h  I n g r a m  a n d  t h e  Army q u e s t i o n e d  w h e t h e r  a n y  o f  
t h e  t o w b o a t s  s e l e c t e d  c o u l d  meet t h e  s p e c i f i c a t i o n  f o r  o n e  
t o w b o a t  f o r  t h e  l a r g e r  c a p a c i t y  b a r g e  c o n f i g u r a t i o n  c o n -  
t a i n e d  i n  t h e  s o l i c i t a t i o n .  S u b s e q u e n t l y ,  o n e  o f  t h e  
h i g h e r  h o r s e p o w e r  t o w b o a t s  l i s t e d  w a s  s u b s t i t u t e d ,  w i t h  a 
m o n t h l y  r a t e  i n c r e a s e  w h i c h  r e s u l t e d  i n  a t o t a l  m o n t h l y  
r a t e  o f  $ 2 3 6 , 2 4 2 .  T h e r e u p o n ,  P a t c o  p r o t e s t e d  t o  o u r  
O f f i c e .  

P a t c o  h a s  r a i s e d  a number  o f  s p e c i f i c  a l l e g a t i o n s ,  i n  
p a r t i c u l a r  t h a t  I n g r a m  d i d  n o t  o f f e r  t o  p r o v i d e  t w o - t h i r d s  
o f  t h e  b a r g e s  as  e n d  p i e c e  ( s i n g l e  r a k e )  b a r g e s ,  w h i c h  was 
r e q u i r e d  u n d e r  t h e  s o l i c i t a t i o n ;  t h a t  I n g r a m ' s  b a r g e s  d i d  
n o t  f u l f i l l  t h e  s o l i c i t a t i o n  r e q u i r e m e n t  f o r  a c a p a c i t y  o f  
2 1 5 , 0 0 0  t o  2 2 0 , 0 0 0  b a r r e l s  o f  f u e l  a t  t h e  r e q u i r e d  d r a f t ,  
n o r  c o u l d  t h e y  b e  c o n f i g u r e d  t o  meet t h e  c a p a c i t i e s  f o r  
e a c h  o f  t h e  r e q u i r e d  t o w  g r o u p s ;  t h a t  I n g r a m ' s  t o w b o a t s  
were u n d e r p o w e r e d  a n d  i n s u f f i c i e n t  t o  h a n d l e  t h e  t r a n s p o r -  
t a t i o n  o f  t h e  r e q u i r e d  f u e l  i n  t h e  a r e a  i n  q u e s t i o n ;  a n d  
s e v e r a l  a l l e g a t i o n s  a b o u t  t h e  i n a d e q u a c y  o f  I n g r a m ' s  f l e e t  
v e s s e l s  a n d  t h e  i n a d e q u a t e  p r o o f  of  o w n e r s h i p  o r  l e a s e  c o n -  
t r o l  by I n g r a m  o f  t h e  v e s s e l s  as  r e q u i r e d  u n d e r  t h e  s o l i c -  
i t a t i o n .  P a t c o  a l s o  a s s e r t s  t h a t  I n g r a m  i m p r o p e r l y  o f f e r e d  
s e v e n  t o w b o a t s  o n  a n  a l t e r n a t i v e  b a s i s  when t h e  s o l i c i t a -  
t i o n  c a l l e d  f o r  t h r e e  s u c h  b o a t s ,  a n d  t h a t  t h e r e  was a n  
i m p r o p e r  s u b s t i t u t i o n  o f  t h e s e  v e s s e l s  a f t e r  a w a r d  when t h e  
a g e n c y  r e a l i z e d  t h a t  i t  h a d  s e l e c t e d  a n  i n a d e q u a t e  v e s s e l .  
F i n a l l y ,  P a t c o  a l l e g e s  t h a t  f u e l  c o s t s  were n o t  c a l c u l a t e d  
i n  d e t e r m i n i n g  c o s t ,  a n d  t h a t  i f  s u c h  c a l c u l a t i o n s  h a d  b e e n  
made p r o p e r l y ,  i t  w o u l d  h a v e  b e e n  d e t e r m i n e d  t h e  low 
o f f e r o r .  

T h e r e  i s  a n  i n i t i a l  q u e s t i o n  a b o u t  t h e  t y p e  o f  
p r o c u r e m e n t  m e t h o d ,  t h a t  i s ,  a d v e r t i s e d  o r  n e g o t i a t e d ,  
e m p l o y e d  i n  t h e  s o l i c i t a t i o n  i n  q u e s t i o n .  The  s o l i c i t a t i o n  



B-2 1 2 3 0 2  3 

c a l l e d  f o r  " b i d s "  by " o f f e r o r s "  a n d  i n d i c a t e s  t h a t  a w a r d  
w i l l  b e  made t o  t h e  r e s p o n s i b l e  o f f e r o r  whose  o f f e r  
c o n f o r m i n g  t o  t h e  s o l i c i t a t i o n  w i l l  b e  mos t  a d v a n t a g e o u s  t o  
t h e  g o v e r n m e n t .  O f f e r s  were r e q u i r e d  t o  be  made o n  t h e  
b a s i s  o f  m o n t h l y  r a t e s  o r  p r i c e s  f o r  s u p p l y i n g  
a p p r o x i m a t e l y  n i n e  b a r g e s  w h i c h  u n d e r  n o r m a l  w a t e r w a y  
c o n d i t i o n s  o f  9 ' 6 "  d r a f t  w i l l  h a v e  a c a r g o  c a p a c i t y  t o  
p e r m i t  l o a d i n g  o f  a p p r o x i m a t e l y  2 1 5 , 0 0 0  b a r r e l s  o f  f u e l  
oil. E l s e w h e r e  in t h e  s o l i c i t a t i o n ,  t h i s  c a p a c i t y  i s  
s t a t e d  a s  2 1 5 , 0 0 0  t o  2 2 0 , 0 0 0  b a r r e l s .  Under  t h e  
s o l i c i t a t i o n ,  t h r e e  t o w b o a t s  a r e  r e q u i r e d ,  two o f  w h i c h  a r e  
t o  b e  o f  s u f f i c i e n t  h o r s e p o w e r  a n d  a d e q u a t e  d e s i g n  t o  
h a n d l e  t h e  number  o f  b a r g e s  t o  t r a n s p o r t  u p  t o  68 ,000  
b a r r e l s  i n  e a c h  t o w ,  a n d  o n e  o f  w h i c h  m u s t  b e  c a p a b l e  of  
h a n d l i n g  t h e  b a r g e s  r e q u i r e d  t o  t r a n s p o r t  u p  t o  8 3 , 0 0 0  
b a r r e l s  i n  e a c h  tow.  O f f e r o r s  were p e r m i t t e d  t o  s u b s t i t u t e  
e q u i v a l e n t  e q u i p m e n t ,  a t  no a d d i t i o n a l  c o s t ,  s u b j e c t  t o  
g o v e r n m e n t  a p p r o  V a l .  

W h i l e  t h e r e  i s  n o  i n d i c a t i o n  i n  t h e  r e c o r d  o f  a n y  
a g e n c y  d e t e r m i n a t i o n  t o  c o n d u c t  a n e g o t i a t e d  p r o c u r e m e n t ,  
i t  a p p e a r s  t h a t  MTMC c o u l d  h a v e  made s u c h  a d e t e r m i n a t i o n .  
Under  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R ) , .  9 3 - 2 1 0 . 2 ( x i ) ,  
r e p r i n t e d  i n  3 2  C.F.R. p t s .  1-39 ( 1 9 8 3 1 ,  p r o c u r e m e n t  f o r  
c o m m e r c i a l t r a n s p o r t a t i o n ,  i n c l u d i n g  t ime ,  s p a c e ,  t r i p  a n d  
v o y a g e  c h a r t e r s  a r e  s p e c i f i c a l l y  l i s t e d  as  e x a m p l e s  o f  
s e r v i c e s  w h i c h  may b e  n e g o t i a t e d  u n d e r  10 U.S.C. 
9 2 3 0 4 ( a ) ( 1 0 )  ( 1 9 8 2 1 ,  as  i m p r a c t i c a b l e  t o  o b t a i n  c o m p e t i -  
t i o n .  F u r t h e r ,  w e  n o t e  t h a t  o t h e r  t r a n s p o r t a t i o n  s e r v i c e s  
w h i c h  a r e  f u r n i s h e d  by common c a r r i e r s  a r e  s t a t u t o r i l y  
e x e m p t e d  f r o m  t h e  r e q u i r e m e n t  f o r  f o r m a l  a d v e r t i s i n g .  The  
s e r v i c e s  p r o v i d e d  u n d e r  t h i s  a f f r e i g h t m e n t  a g r e e m e n t  a r e  
f o r  t h e  k i n d  o f  c o m m e r c i a l  t r a n s p o r t a t i o n  s e r v i c e s  w h i c h  
a r e  l i s t e d  i n  t h e  a b o v e  DAR e x a m p l e s .  

I n  a d d i t i o n ,  MTMC h a s  p r o m u l g a t e d  s p e c i f i c  r e g u l a t i o n s  
u n d e r  D I N  S t a n d a r d  O p e r a t i n g  P r o c e d u r e  No. 55-45 ( A p r i l  1 6 ,  
1 9 8 2 ) ,  f o r  t h e  p r o c u r e m e n t  o f  t h e  r o u t i n g  o f  b u l k  p e t r o l e u m  
p r o d u c t s  by t a n k  v e s s e l ,  n o t  c o v e r e d  by p u b l i s h e d  t a r i f f s  
o r  t e n d e r s .  T h i s  r e g u l a t i o n  a p p l i e s  t o  t h e  p r o c u r e m e n t  i n  
q u e s t i o n .  The  p r o c e d u r e s  o u t l i n e d  t h e r e i n  by MTMC c a l l  f o r  
t h e  e v a l u a t i o n  o f  p r o p o s a l s  f o r  s u c h  s e r v i c e s  u n d e r  s i x  
l i s t e d  c r i t e r i a  t o  d e t e r m i n e  w h i c h  p r o p o s a l  is mos t  
a d v a n t a g e o u s  t o  t h e  g o v e r n m e n t .  T h e  f i r s t  c r i t e r i o n  i s  
r a t e  o r  c h a r g e ,  a n d  t h e  r e g u l a t i o n  p r o v i d e s  t h a t  t h e  f i r s t  
a l t e r n a t i v e  is t o  a c c e p t  t h e  l o w - c o s t  c a r r i e r ,  b u t  t h a t  a 
c a r r i e r  o t h e r  t h a n  t h e  l o w - c o s t  c a r r i e r  may b e  s e l e c t e d  i f  
c o m p l e t e  j u s t i f i c a t i o n  f o r  s u c h  s e l e c t i o n  i s  p r o v i d e d .  
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T h u s ,  i t  a p p e a r s  t h a t  t h e  s e r v i c e s  i n  q u e s t i o n  c o u l d  
h a v e  b e e n  a c q u i r e d  by a n e g o t i a t e d  p r o c u r e m e n t .  However ,  
as  n o t e d  a b o v e ,  no  d e t e r m i n a t i o n  t o  n e g o t i a t e  w a s  made by  
MTMC. The  s o l i c i t a t i o n ,  i n  c o n j u n c t i o n  w i t h  t h e  MTMC 
r e g u l a t i o n s ,  a p p e a r s  t o  i n d i c a t e  t h a t  c o s t  is t h e  e x p e c t e d  
s e l e c t i o n  c r i t e r i o n .  The  c o n t r a c t i n g  o f f i c i a l s  c o n d u c t e d  
t h e  p r o c u r e m e n t  w i t h o u t  a n y  n e g o t i a t i o n  d i s c u s s i o n s ,  u s i n g  
a s o l i c i t a t i o n  w i t h  n o  i n d i c a t i o n  o f  a n y  s c h e m e  f o r  t e c h n i -  
c a l  e v a l u a t i o n ,  w i t h  n o  e v i d e n c e  o f  t e c h n i c a l  e v a l u a t i o n s ,  
a n d  i n  a m a n n e r  w h i c h  s u g g e s t s  t h a t  i t  was t h e i r  i n t e n t i o n  
t o  d e t e r m i n e  a w a r d  s o l e l y  on  t h e  b a s i s  o f  t h e  l o w  r e s p o n -  
s i v e  b i d  by  a r e s p o n s i b l e  b i d d e r .  I n  o u r  v i e w ,  s i n c e  t h e  
r e c o r d  s h o w s  t h a t  t h e  a g e n c y  i n t e n d e d  t o  a n d  d i d  c o n d u c t  
t h e  p r o c u r e m e n t  a s  i f  i t  were f o r m a l l y  a d v e r t i s e d ,  i t  m u s t  
b e  h e l d  t o  t h e  s t a n d a r d s  o f  s u c h  a p r o c u r e m e n t .  

W i t h  r e s p e c t  t o  t h e  b a r g e  c a p a c i t y ,  t h e  s o l i c i t a t i o n  
a l t e r n a t e l y  r e q u i r e s  " a p p r o x i m a t e l y  2 1 5 , 0 0 0  b a r r e l "  
c a p a c i t y  a n d  c a p a c i t y  o f  "215,000 t o  2 2 0 , 0 0 0  b a r r e l s , "  b o t h  
a t  a 9 ' 6 "  d r a f t .  R e a d  t o g e t h e r ,  t h i s  c o n s t i t u t e s  a 
r e q u i r e m e n t  o f  a n  a p p r o x i m a t e  c a p a c i t y  w h i c h  f a l l s  w i t h i n  
t h e  r a n g e  o f  2 1 5 , 0 0 0  t o  2 2 0 , 0 0 0  b a r r e l s .  I n g r a m  l i s t e d  10 
b a r g e s  w i t h  s p e c i f i e d  c a p a c i t y  t o t a l i n g  214 , ,000  b a r r e l s .  
I n  o u r  v i e w ,  w h i l e  t h e  r a n g e  c o n s t i t u t e s  a n  a p p r o x i m a t i o n ,  
i t  i s  c l e a r  t h a t  t h e  l o w e r  t h r e s h o l d  i s  2 1 5 , 0 0 0  b a r r e l s .  
A c c o r d i n g l y ,  on  i t s  f a c e ,  I n g r a m ' s  q u o t a t i o n  o f f e r e d  b a r g e s  
w i t h  s p e c i f i c a t i o n s  w h i c h  were n o n r e s p o n s i v e  t o  t h e  s o l i c i -  
t a t i o n  r e q u i r e m e n t s .  MTMC c o n t e n d s  t h a t  t h e  f i g u r e s  were 
e r r o n e o u s l y  l o w  b e c a u s e  o f  downward r o u n d i n g ,  a n d  t h a t  
r e c a l c u l a t i o n s  b a s e d  o n  c l a r i f i c a t i o n  s u p p l i e d  by I n g r a m  
a f t e r  t h e  d u e  d a t e  d i s c l o s e d  t h a t  t h e  t o t a l  c a p a c i t y  w a s  
g r e a t e r  t h a n  2 1 5 , O O  b a r r e l s .  However ,  t h i s  w a s  a n  i m p r o p e r  
c o r r e c t i o n .  A b i d  w h i c h  is n o n r e s p o n s i v e  o n  i t s  f a c e  may 
n o t  b e  c o n v e r t e d  i n t o  a r e s p o n s i v e  b i d  by u s e  o f  c l a r i f i c a -  
t i o n  a n d  t h e  c o r r e c t i o n  p r o c e d u r e s .  B a y s h o r e  S y s t e m s  
C o r p . ,  5 6  Comp. Gen. 83  ( 1 9 7 6 1 ,  76-2 C . P . D .  1 395.  
T h e r e f o r e ,  I n g r a m ' s  b i d  w a s  n o n r e s p o n s i v e  a n d  s h o u l d  h a v e  
b e e n  r e j e c t e d .  The  p r o t e s t  i s  s u s t a i n e d .  

I n  v i e w  o f  t h e  a b o v e  h o l d i n g ,  i t  is n o t  n e c e s s a r y  t o  
a d d r e s s  t h e  o t h e r  b a s e s  o f  p r o t e s t .  

The  i n i t i a l  1 - y e a r  c o n t r a c t  p e r i o d  h a s  b e e n  p e r f o r m e d  
a n d  t h e  1 - y e a r  r e n e w a l  o p t i o n  i s  b e i n g  e x e r c i s e d  o n  a 
mon th - to -mon th  b a s i s .  I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  
Army i s  i n  t h e  p r o c e s s  of d r a f t i n g  a new s o l i c i t a t i o n .  The  
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Army conceded in its report that the solicitation in 
question was poorly drafted and it has directed MTMC that 
future solicitations will require the inclusion of fuel 
costs in the monthly rate. It has also directed MTMC to 
clarify whether the solicitation is advertised or 
negotiated and, if negotiated, it has advised MTMC to 
specify the relative importance of factors other than cost 
or price and their relationship to cost or price, 

We recommend that the monthly option exercise be 
discontinued at the earliest possible date, which will 
permit substitution of a new contract awarded under a 
solicitation which takes into account the changes which the 
Army has conceded are appropriate. 

This decision contains a recommendation for corrective 
action to be taken. Therefore, we are furnishing copies to 
the Senate Committees on Governmental Affairs and Appro- 
priations and the House Committees on Government Operations 
and Appropriations in accordance with section 236 of the 
Legislative Reorganization Act of 1970, 31 U.S.C. S 720 
(1982) (formerly 31 U.S.C. S 1176 (1976)), which requires 
the submission of written statements by the agency to the 
committees concerning the action taken with respect to our 
recommendation. 

1 of the United States 




